GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

. PART 1: WHAT IS CORPORATISATION?

Q. WHAT IS ~CORPORATISATION ABOUT?

A. It is a way of turning government departments into profit making

prd

businesses, called State Owned Enterprises (S.0.E.s)
Q. WHO OWNS A CORPORATION?

A. All the shares in an S.0.E. are owned by the Government. Each year the
S5.0.E. pays a share of the profits (a dividend) to government as the only
shareholder, in the same way other companies do for their shareholders.

Q. WHAT IS THE DIFFERENCE BEIWEEN AN S.0.E. AND A GOVERNMENT DEPARTMENT?

There are several differences:

- A Department was (meant to be) run as a service to the public. The
first concern of an SOE is to be a successful business and make a profit.
- A Department was under the direct control of a Minister. Ministers and
government only have limited and indirect control over running an S.0.E.
- A Department was part of the "Crown’ and was bound by any duties which
applied to government e.g. Treaty of Waitangi. The Corporations are not
part of the "Crown” and so those special duties don 't apply.

- Government used to spend millions of dollars running government
Departments. With S.0.E.s the government only pays for "non-commercial’
services (if the S.0.E. offers them). Otherwise the S.0.E. pays the monev
to the government.

Q. HOW DOES THE GOVERNMENT MAKE MONEY NOW INSTEAD OF PAYING IT QUT?

A. Each S.0.E. buys off the government the ‘assets’ which will be the
basis of its business e.g. coal mines, dams, power plants, land, office
sites. The government gets paid a lump sum for these. As well, if the
S5.0.E. runs a successful business and makes money, government gets a
share of the S.0.E. s profits each year and tax on that profit.

Q. BUT HOW DO THE S.0.E.s MAKE A PROFIT?

A. In various ways:

- cutting out things which Departments used to do which are unprofitable,
- reorganising staff and sacking excess workers,

closing down offices which are seen as unprofitable or unnecessary,
charging for its services on the same basis as a private company would,
selling off its valuable assets e.g. land, buildings,

~ being more efficient.

!

1

i

Q. WHO RUNS THESE S.0.E.s?

A. The Government appoints very successful private businessmen to take
over the corporations. Most of them are involved in the new big companies
which have taken over a large part of NZ business in the last few years.
Some of them earn more than $200,000 a year for their job with the
S.0.E.s, as well as their other income(s).



Q. SO WHO GETS THE BENEFITS?

A. Some people and businesses benefit:

- the Government s balance sheet looks better, because it has more money
coning in from S.0.E.s and less going out to run Departments.

- the new people running the Corporations make big salaries, and can
influence the S.0.E.s so they are mare in tune with the business sector.
- businesses can make deals with S.0.E.s, and lcobby them to set up new
projects or provide new services, which was very difficult to do with the
old Departments.

- other campanies are now allowed to compete with S.0.E.s for same of the
work which only Departments were allowed to do before.

Q. AND WHO LOSES OUT?

A. Iots of people:

- people who need services which aren’t profitable,

- people who live in places where it is unprofitable to provide services,
- people who can’t afford to pay the new “market rates” for services,

- people who are sacked and who can’t find other jobs because government
and S.0.E.s are employing less people,

- people who don’t run companies or own shares in them,

- rightful owners of the “assets’ which the government has sold to the
S.0.E. and which the S.0.E. can then sell off [sale of land and forests
has been stopped in the meantime through the court case],

- people who want to complain to government about what an S.0.E. is (or
isn’t) doing, but find they can’t challenge the corporations,

- people who believed a Labour government would provide social services
for the poor and the weak.

THIS MEANS IT IS MAORI PEOPIE WHO ILOSE OUT MOST FROM CORPORATISATION

Maori people are the poorest sector of our society

- many Maori people live in remote rural areas and small towns

- many Maori people are dependent on government employment

~ Maori people are more dependent on the basic social services
provided by government than Pakeha people are

- Maori people cannot afford to pay market rates

-~ Maori people are already over-represented in unemployment and are 80%
of those sacked when the S$.0.E.s were set up

- it is Maori assets and Maori land which is being transferred to the
S.0.E.s and which they will exploit to make their profits

- Maori people do not have a voice in business, and most companies and
shares are owned by Pakeha

- Maori perspectives have no place in the S.0.E. business decisions

' - many Maori people voted for Labour believing it was committed to the
Treaty of Waitangi and to social justice

NEXT TIME - WHAT NEW CORPORATIONS HAVE BEEN SET UP, WHAT HAS THE
GOVERNMENT SOLD TO THEM AND WHO HAS BEEN SACKED BY THEM?



GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 2: THE CORPORATIONS, WHAT THEY OWN AND WHO THEY SACKED

Q. WHEN WERZ THE CORPORATIONS (S.0.E.s) SET Up?

A. Some Government owned corporations were set up a few years ago like
the Railways Corporation, Shipping Corporation or Tourist Hotel
Corporation. The new ones called State Owned Enterprises (S.0.E.s) were
formed in December 1986, under a new law called the State Owned
Enterprises Act. They are meant to be run like private businesses,t
government departments.

Q. HOW MANY NEW S.0.E.s DID THEY CREATE AND WHAT ARE THEY?

A. Under that Act, 9 new S.0.E.s were created. They are:
- Alrways Corporation;

- Coal Corporation;

- Electricity Corporation;

- Government Property Services ILtd:

- Land Corporation;

- Forestry Corporation;

~ MNew Zealand Post Ltd;

- Post Office Bank Itd

~- Telecom Corporation.

Q. WHAT "ASSETS  (Land, mines, etc) DID GOVERNMENT SELL TO THE S.0.E.s?

A. The government sold a wide range of valuable property to the S.0.E.s
for a "market price’ which they both agreed on. This was property which
the old Departments used to own. It included things like

- land

- ccal mines

- power plants

~ forests

- access roads

- office buildings

- machinery

- transmitter stations

Q. WHAT CAN THE S.0.E.s DO WITH THEM?

A. They can use them, alter them, sell them, or do anything else which a
private property owner could do. [But the Court of Appeal has said they
can’t alter or sell land or forests until the court case is over ]

Q. WHAT LAND AND FORESTY DID THE GOVERNMMENT CAN AND HOW MUCH WAS IT WORTH?

'A. Before "corporatisation” the Department of Lands and Forests held 14
million hectares (52% of country). It was valued at $11.8 billion.

Q. COMPARED TO THAT, HOW MUCH LAND IN AOTEAROA IS STILL IN MAORI OWNERSHIP?

A. Maori freehold land is 1.18 million hectares, plus a smaller amount of
reserves, ard land held by Maori in general ownership.



Q. WHAT LAND WAS SOLD TO THE S.O.E.s?

The government divided the assets up this way:

Dept of Land Conservation Landcorp Forestcorp Telecom Govt

Department & P.O. Property
2.5m. hect 6.5m. hect 3m. hect 880,000 hect 280 prop ‘ties
- pastoral - farmland ~ exotic - office - mid-town
leases - land under forest sites office
lease and - native - transmiss’n sites
licence forest facilities
- unallocated - reoads,etc - depots,etc
Crown land

Q. HOW MANY WORKERS WERE AFFECTED BY THE S.0.E.s?
A. Of those who warked for goverrment departments made into S.0.E.s

54,000 were transferred to Corporations
5,000 were made redundant

Q. HOW MUCH DID THE REDUNDANCIES COST?

A. The government paid out $93 million in redundancy pay. Many people
couldn’t sell their houses because there was no more work in their area,
and couldn’t repay loans, hire purchase etc. They also had to pay moving
expenses to other places to find work, and higher prices to buy or rent

houses in cities. It is impossible to count the human cost to the
workers, their families and their cammunities.

Q. HOW MANY OF THOSE MADE REDUNDANT WERE MAORTI?

A. 80% of the total all those made redurdant were Maori.

MAORT PEOPLE IOSE OUT MOST BY CORPORATISATION

- Maori people altogether own less land than some individual S.O.E.s
- Government makes billions of dollars out of land which was
- confiscated,
- taken under Acts like Public Works, Land, Maori Affairs, Defence,
declared as reserve land but never legally made into reserves
- no longer used for the purpose it was given,
, bought at rip-off prices
- demands under the Treaty for return of land, forests, rivers, wahi
tapu, can’t be met because the Crown no longer owns them
~ Maori people are thrown on the redundancy scrap heap
- camunities are broken up and even more people forced away from their
turangawaewae into the cities :

NEXT TIME — THE STATE OWNED ENTERPRISES ACT AND THE TREATY OF WAITANGI



.GOVERNNENI‘ FOLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 3: THE STATE OWNED ENTERPRISES ACT 1986 AND THE TREATY OF WAITANGI

Q. WHAT DID THE S.0.E. ACT DO?

A. It - created the S.0.E.s
- spelt out what they could do
- laid down their duty to run profitable and efficient businesses
- set out the way property should be transferred from the Crown
set out the government 's (Minister's) role.
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Q. VHAT DID IT DO TO PROTECT RIGHTS UNDER THE TREATY OF WATTANGI?

A. When the Bill first went to Parliament on 30th September 1986 it said
nothing at all about the Treaty.

Q. SO WHAT WOULD HAVE HAPPENED TO DISPUTED LAND, FORESTS, RIVERS, WAHI
TAPU?

A. If they were sold to the S.0.E.s it would have been impossible far the
government to ever return them to the Maori owners, because they didn’t
belong to the Government any more.

Q. COULDN'T THE GOVERNMENT HAVE BOUGHT THEM 32CK FROM THE S.0.E.?

A. In theory they could have if

- the S.0.E. hadn’t sold them to somecne else

— AND the 5.0.E. was willing to sell them back

— AND the government was prepared to offer the market price for them,
If not, nothing could have been done.

Q. BUT IF THE COVERNMENT WAS COMMITTED TO HONOURING THE TREATY, HOW COULD
IT PLAN TO SELL OFF THINGS WHICH MIGHT BE CLAIMED UNDER THE TREATY?

A. Good guestion.
Q. WHY DIDN'T PEOPLE CHALLENGE IT STRAIGHT AVIAY?

A. Government didn’t educate or actively consult Maori people about their
plan, so for a long time most people didn 't really understand what the
5.0.E.s were about, or how they would affect the Treaty. There were also
strong supporters in business and government who wanted to avold any
danger of opposition. That meant very few people, if any, made
submissions on the Bill raising the guestion of the Treaty or raised
questions in public.

Q. WHEN WERE THE FIRST CHALLENGES MADE?

A. Things only started happening after guestions were raised at the
Waitangi Tribunal’s hearings on the Muriwhenua claim. On 8th December the
Tribunal sent a report to the Minister of Maori Affairs criticising the
effect of the S.0.E. Act on present and future claims before the
Tribunal.



Q. WHAT WAS THE TRIBUNAL CONCERNED ABOUT?

A. The Tribunal said it was concerned that the Crown wouldn’t be able to
act on a Tribunal recommendation to return land. It said that Ministers
should not be allowed to transfer assets which were already being claimed
before the Tribunal, until it had made its report and recommendations.

Q. DID THE WAITANGI TRIBUNAL SAY ANYTHING ELSE?

A. The Tribunal said the Crown would breach the principles of the Treaty
if it tried to reduce its duties to Maori people and to prejudice claims
made to the Tribunal. They also questioned whether the S.0.E. Bill itself
breached the principles of the Treaty, when it didn’t make the Crown
responsible in the future for the return of land and limit the powers of
S.0.E.s to sell the assets.

Q. WHAT DID THE GOVERNMENT DO?

A. Just before the Bill was finally passed, some changes were made which
added some protections for Treaty rights.

CovT
Q. WHAT CHANGES DID THEY MAKE?

A. There were 2 main changes:

1. They added a new section (9) saying : "Nothing in this Act shall
permit the Crown to act in an manner inconsistent with the principles of
the Treaty of Waitangi”.

2. PAnother new section (27) dealt with claims before the Waitangi
Tribunal. If a claim to land had been made before 18 December 1986, it
could still be transferred to an SOE, but the SOE wouldn’t legally own it
and couldn’t sell or transfer it to anyone except the government. But if
land was claimed after 18th December 1986 there would be no restrictions
on the SOE selling it.

If the Waitangl Tribunal recaommended the return of the land, or some
other land in its place, government could either take the land back from
the SOE and pay it the full market price, or it could give the SOE legal
right to sell it. But there was no guarantee that land claimed after 18
December would still be owned by the S.0.E., and government might not be
able to get it back.

MAORI PEOPLE AND THE TREATY WERE TRAMPLED OVER AGAIN BY

- not being kept informed and consulted on vitally important decisions

- being unable to take part effectively in Pakeha law-making processes

- government drawing up laws with no regard for the Treaty

< - government trying to put land, forests, rivers, wahi tapu and other
taonga beyond Maori reach forever, even when a Tribunal claim succeeds

- government making changes to the Act which still gave no guarantee that
land could or would be returned if the Tribunal recammended it

- the needs and interests of business, money and Pakeha politics coming
before.the rights of the tangata whenua. :

NEXT TIME — THE COURT CASE



GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 4: THE COURT CASE

Q. HOW DID THE COURT CASE COME ABOUT?

A. The New Zealand Maori Council asked the government to promise not to
transfer land without making sure that it was unlikely to be claimed
before the Waitangi Tribunal. The government refused. So on 30th March
1987 the NZMC asked the Court for an injunction to order the government
not to transfer the land to the S.0.E.s.

Q. WHAT WAS THE GOVERNMENT ‘S REACTION TO THE CASE?

A. When he heard about the case the Minister of Justice saig the
government would "vigorously oppose the case".

Q. WHAT DID THE COURT DO AT THE FIRST SHORT HEARING?

A. The first judge ordered the government not to transfer any land which
had been claimed before the Waitangi Tribunal before 30th March, until
the more detailed case was heard. Later that day the Court of Eppesl
went  further and said the Crown could not transfer any property to the
S.0.E.s until the full case had been heard.

Q. WHAT DID THE MAORI COUNCIL ASK THE COURT TO DO?

A. Because section 9 said the government must not act inconsistently
with the principles of the Treaty, the N.Z.M.C. asked the Court to
declare that it would be unlawful far the government to:

- transfer the lands before giving Maori people a reasonable opportunity
to submit a claim to the Waitangi Tribunal and have it investigated:

~ transfer all the government s assets in me lot to the ' SOEs without

Q. WHAT DID THE MAORI COUNCIL ARGUE TO BACK THIS UP?

A. They said the S.0.E. Act was unfair to people who might want to make
claims to the Waitangi Tribunal in the future, There would only be 5
months between when the Waitangi Tribumal got the power to go back to
1840 and when the S.0.E. act todk land which could be claimed out of
government control. So after waiting 140 years for a way to bring their
Claims, Maori people were really being given only 5 months to consider
them and bring them forward.

Q. WHAT DID N.Z.M.C. SUGGEST SHOULD BE DONE?



Q. WHAT WAS THE GOVERNMENT 'S POSITION?

A. Government admitted that it hadn’t even tried to find out whether any
of the land it was transferring could be claimed under the Treaty. It
said it didn’t have to promise that it wouldn’t transfer any land which
was claimed before the Waitangi Tribunal, and it wouldn’t make such a
‘promise.

Q. WHAT DID THE GOVERNMENT ARGUE TO SUPPORT ITS CASE?

A. Government claimed it could legally transfer any land under the S.0.E.
Act because :

- the section holding government to the principles of the Treaty is only
a guide, it isn’t binding

- its Treaty obligations are met by the section which allows government
to buy back 1land from the S.0.E.s which the Tribunal recommends be
returned, if it wants to and (for claims made after 16 December) if the
S.0.E. still owns it

- allowing the principles of the Treaty to override everything else would
have "inconvenient practical consequences” and place an "enormous
practical fetter" on the Act.

- government will get paid much less by the S.0.E.s far the assets if
they can’t deal with them freely and sell them

- stopping the transfer of land until claims are dealt with by the
Tribunal would put the Act into limbo for an unknown time, and leave the
SOEs ~withered and crippled’.

N.Z.M.C. HAD TO GO TO COURT TO FORCE THE COVERNMENT TO OBEY ITS CWN ACT
BECAUSE THE GOVERNMENT:

- ignored the section it had included in the Acty binding itself to obey
the principles of the Treaty

- refused to investigate whether claims had been made to land it wanted
to transfer to S.0.E.s

- was furious that the Maori Council was going to enforce the new
sections in the Act

- was determined to vigorously oppose the case

- was concerned 1its new scheme would fall apart because of delays in
getting the S.0.E.s into full operation

- feared it would get much less money for the S.0.E.s, which it was
relying on to help it produce a "budget surplus” in 1987-8.

NEXT TIME ~ WHAT THE COURT SAID ABOUT “THE PRINCIPLES OF THE TREATY OF
WATTANGI ~.



GOVERNMENT FOLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 5: THE “PRINCIPLES OF THE TREATY OF WAITANGI®

Q. WHY TALK AROUT THE PRINCIPLES OF THE TREATY , NOT JUST "THE TREATY “?

A. This dis really important. Section 9 in the S.0.E. Act says the
government must not act inconsistently with “the principles of the
Treaty . It doesn’t say with “the Treaty’. So the “principles of the
Treaty  were used instead of the Treaty itself. The question in the case
was whether government had obeyed the " principles of the Treaty’.

Q. DO ANY OTHER ACTS TALK ABOUT THE “PRINCIPLES ™ INSTEAD OF ~THE TREATY ?

A. Yes. The most important is the Treaty of Waitangi Act which sets up
the Waitangi Tribunal. The Tirbunal can only look into claims that the
‘principles of the Treaty  have been breached.

Q. HOW DO YOU FIND OUT WHAT "THE PRINCIPLES OF THE TREATY  ARE?

A. The principles aren’t spelt out anywhere, so the Court had to work
them out for itself and then see whether the government had obeyed them.

Q. SO DID THE COURT MAKE UP ITS OWN PRINCIPLES?

A. Basically vyes. The actual words of the Treaty were replaced by the
‘principles” of the Treaty as decided by the Court.

Q. HOW DID THE CCURT JUSTIFY THIS?

A. The Court claimed this more flexible approach was consistent with
Maori tradition, by paying attention to the spirit of the Treaty instead
of its literal words. It also said it was a necessary step because things
such as the S.0.E.s could not possibly have been foreseen by those making
the Treaty in 1840. The Treaty had to be seen as an embryo, to be given
meaning in light of today’s world.

Q. WHAT DID THE GOVERNMENT ARGUE THE PRINCIPLES OF THE TREATY ARE?
A. The Government said there are 5 principles:

1. A settled form of government was desirable ard the British Crown
should exercise the power of government;

2. The power of the British Crown to govern included the power to make
laws for everything affecting " peace and good order ’;

3. Maori chieftainship over their lands, forests, fisheries, and other
treasures still existed and would be protected and guaranteed;

4. Maori should be given the protection of the Crown by making them
British subjects, and outlawing sale of land to anyone except the Crown;
5. The Crown should have first rights to obtain land from the Maori at
agreed prices, if the Maori owners wanted to sell it.

Q. WHAT DID THE MAORT CCUNCIL SAY THE PRINCIPLES OF THE TREATY ARE?

A. They argued that the Maori text of the Treaty IS its principles.

1



In addition, the N.Z.M.C. argued for 10 other principles:

- The duty to actively protect Treaty rights to the utmost;

. The power of the Waitangi Tribunal to investigate breaches;
. A relationship like a partnership;

The duty to consult;

. The honour of the Crown;

. The duty to make good past breaches;

The duty to return land for land;

- That the Maori way of life would be protected;

- That the parties would be of equal status;

10. where Maori interest in taonga is affected priority would be given to
Maori values.

»
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Q. WHAT DID THE COURT DECIDE "THE PRINCIPLES OF THE TREATY’ ARE?

A. It said those signing the Treaty must have expected its terms would be
honoured. There have been breaches of this undertaking. The basic
principle of the Treaty is an ongoing partnership between the Crown and
the Maori people. This requires Pakeha and Maori to act towards each
other reasonably and with the utmost good faith. A breach of this duty by
one party gives rise to a right of redress to the other.

Q. WHERE DID IT DRAW THESE PRINCIPLES FROM?

A. The Judges felt they could find same common principles, in spite of
the different texts and importance given to the Treaty by Maori and
Pakeha. They refused to just adopt the interpretation which was most
favourable to Maori as tangata whenua.

They looked at the preamble to the new Maori Affairs Bill, which talks
of “the spirit of the exchange of sovereignty for the protection of
rangatiratanga” and defines rangatiratanga as " the custody and care of
matters significant to the cultural identity of the Maori pecple of New
Zealand in trust for future generations’. Other sources they referred to
were the Colonial Office instructions, the dealings between Crown
representatives and the Maori Chiefs, the terms of the Treaty itself, ard
to a limited extent at Waitangi Tribunal decisions.

Q. HOW DID THE COURT SAY THESE PRINCIPLES AFFECTED THE S.0.E.s?
A. The Court decided the principles of the Treaty override everything
else in the S.0.E. Act.

GOVERNMENT HAS AVOIDED HONOURING THE TREATY ITSELF AND REWRITTEN ITS
OBLICATIONS BY

- replacing the Treaty with the “principles of the Treaty” as the
reference point for justice to Maori ,

- Pakeha courts deciding for themselves what the “principles” should be

- referring to the “principles of the Treaty’ rather than the Treaty
itself in other laws as well.

NEXT TIME - WHAT ARE DO "THE PRINCIPLES OF THE TREATY =~ MEAN II’Q PRACTICE?
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GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 6: THE DUTY OF GOVERNMENT AND MAORI UNDER THE PRINCIPLE OF PARTNERSHIP

Q. WHAT DOES THE COURT SAY "THE PRINCIPLES OF THE TREATY MEANS?

A. The Court said that the basic principle of "partnership’ involves both
parties, the Crown and Maori, acting in good faith towards each other.

Q. WHAT DOES THE DUTY OF ~GOOD FAITH  MEAN?

A. The Crown as a Treaty partner has the responsibility to act “fairly
and reasonably” towards its Maori partner. It must actively protect Maori
people’s use of their lands and waters to the fullest extent practicable.
Maori people also have a duty to act “reasonably’. Each must act with
reasonable regard far the other side’s expectation and obligations.

Q. DCES THE COURT SAY THE GOVERNMENT HAS ACTED IN ~GOOD FAITH ?

A. It agrees there have been failings in the past. But it says things
have changed more recently and government has started to look seriously
at these questions through steps such as setting up the Waitangi Tribunal.

Q. WHAT DOES THE DUTY OF MAEORI PEOPLE INVOLVE?

A. The Court said "the duty to act reasonably and in the utmost good
faith is not one-sided. For their part the Maori people have undertaken a
duty of loyalty to the Queen, full acceptance of her Government through
her responsible Ministers, and reasonable co-operation. ”

Q. WHAT DCES THE DUTY OF THE CROWN INVOLVE?

A. When government makes a decision on matters affecting the Maori
people, it must be based on sufficient information for it to say it had
proper regard to the Treaty. As long as it does that, it will have
discharged its duty to act “reasonably and in good faith”. 1In many cases
that will mean government has to consult and co-operate, sometimes
extensively. In other cases the government may already have enough
information to make an informed decision without any actual consultation.

Q. SO IS THERE NO DUTY ON GOVERNMENT TO CONSULT MAORI PHOPLE?

A. None. The Court said the Treaty did not create a duty to consult. Any
absolute duty to consult, on top of the ordinary political processes, was
seen as unworkable and impractical. While consultation may be one way of
showing good faith, it is not necessary. It "could hold up the processes
of government”® which they said would itself be in conflict with the
“principles of the Treaty’. One judge also said "I think it would savour
of granting an opportunity to conceive or even drum up claims where no
grievance has previously been voiced.” Other problems included what
topics a duty to consult would apply to, how the dividing line would be
drawn, who would be consulted, and how. ’



Q. WHAT DOES THIS MEAN FOR TRANSFERRING LAMD TO S.0.E.s?

A. Government had every right to make its corporatlsatlon policy. 1t
wasn 't under any absolute duty to consult Maori people in general or even
potential claimants before land is transferred under the SOE Act. But,
because this was such a major step, ~as a reasonable Treaty partner it
should take the Maori race into its confidence regarding the manner of
implementation of the policy.”

Q. DID GOVERNMENT ~TAKE MAORI PEOPLE INTO ITS CONFIDENCE  ON THE S.0.E.s?

A. No, it didn’"t. And, applying the Court’s own interpretation, that
means that the way it dealt with the corporatisation policy broke its
duty to act in good faith. (and therefore “the principles of the Treaty )

Q. DOES THE COURT ACTUALLY SAY THAT?

A. No. Instead, the Court treated the late inclusion of the sections on
the Treaty in the Act as showing that government ~listened to the Maori
point of view’. The Court ignored the fact that it didn’t include any
mention of the Treaty until the last minute, when the Waitangi Tribunal
sent its urgent report to the Minister. It also ignored the government ‘s
refusal to obey those Treaty provisions when the N.Z.M.C. asked it to,
and Palmer ‘s pledge to “vigorously oppose’ the court case.

Q. DOESN'T THE COURT CRITICISE THE GOVERNMENT 'S LACK OF GOOD FAITH AT ALL?

A. No. In fact it praises the government for fronting up to the problem.
It says the Court was only able to play a role in this case because the
government ~gave it the opportunity” by including the Treaty in the Act.
Again, they don’t say that they wouldn’t have needed to get involved in
the first place if the government had obeyed the Act.

THE COURT HAS MADE GOVERNMENT 'S DUTY UNDER THE TREATY ALMOST MEANINGLESS BY:

- replacing reference to "the Treaty  with “the principles of the Treaty’
- identifying the principle of the Treaty as “partnership’

- defining " partnership” to mean acting under a duty of "good faith”

- seeing Maori peoole's duty to be reasonable, loyal and co-operative

- seeing the Crown’s duty to make decisions w1th full information on
their 11ke1y 1mpact on Treaty rights

- not recuiring the government to consult Maori people on decisions
affecting them, if it feels it has enough information

- claiming setting up the Waitangi Tribunal shows government s serious
attempts to redress past failure to honour the duty,

- ignoring that the Tribunal is hopelessly under-resourced, only advisory
.and its recommendations keep being ignored

- claiming that the mention of the Treaty in the S.0.E. Act shows
government ‘s good faith when the government was forced to include it,

- ignoring government ‘s refusal to give effect to it voluntarily

- refusing to acknowledge government ‘s lack of good faith in this case

- claiming this is the basis for future justice to Maori people in Aotearoa

NEXT TIME — WHAT ELSE THE COURT SAID ABOUT THE TREATY, THE ACT AND THE TRIBUNAL



'GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 7: WHAT ELSE THE COURT SAID ABOUT THE TREATY OF WAITANGI, THE S.O.E.
ACT AND THE WAITANGI TRIBUNAL

Q. WHAT DID THE N.Z.M.C. CLAIM THE EFFECT OF THE TREATY WAS?

A. The Maori Council 's position is summed up in Professor Hugh Kawharu's
evidence - "It is totally against the run of evidence to imagine that
they (the chiefs) would wittingly have divested themselves of all their
spiritually sanctioned powers most of which powers indeed they wanted
protected. They would have believed they were retaining their
rangatiratanga intact apart from a licence to kill or inflict material
_ hurt on others, retaining all their customary rights and duties as
trustees for their tribal groups.’

Q. WHAT DID THE COURT SAY THE EFFECT OF THE TREATY WAS?

A. Like other courts in the past it said: "In brief the basic terms of
the bargain were that the Queen was to govern and the Maoris were to be
her subjects; in return their chieftainships and possessions were to be
protected, but sales of land to the Crown could be negotiated. These aims
partly conflicted." One Judge also said the guestion of sovereignty in
New Zealand was in no doubt. Once Governor Hobson’s proclamations of
sovereignty were published in London in 1840, British Sovereignty was
beyond dispute. This was shown by the history of New Zealand court
decisions. Sovereignty in New Zealand lies with Parliament. The Treaty,
or its principles, puts no limits on Parliament ‘s supremacy as law-maker.

Q. WHAT DID THE COURT SAY ABOUT THE FUTURE OF THE TREATY OF WAITANGI?

A. The Treaty needs a broad interpretation which can be changed to meet
new and changing circumstances. They quoted a comment from the Waitangi
Tribunal s Te Atiawa report in support, and said this approach requires
careful research, reasoned debate and a “generosity of spirit’.

Q. HOW DID THE COURT VIEW THE WAITANGI TRIBUNAL?

A. They saw a body like the Waitangi Tribunal as necessary for the Crown
to meet its duties under the Treaty. It would breach the principles of
the Treaty if there was no way to look into or remedy past breaches.

Q. DID THE COURT THINK THE S.0.E. ACT WAS MEANT TO OVERRIDE CLAIMS TO THE
WAITANGI TRIBUNAL?

A. Parliament had only just given the Tribunal powers to their claims
. back to 1840. The Court was sure that it wouldn’t have meant to deprive
Mzori people of the chance to have land which was taken from them wrongly
only 10 months later. They saw the Tribunal’s role as "putting an end to
long outstanding and legitimate grievances which had simmered in the
breasts of Maoris from generation to generation since 1840 without a
special tribunal to consider those grievances".



Q. WHAT SHOULD GOVERNMENT DO WITH WAITANGI TRISUNAL RECOMMENDATIONS?

A. Although government must allow investigation of claims, it doesn’t
have to act on the Tribunal ‘s recommendations. But if the Tribunal
recammends a remedy, the Crown should give same kind of redress unless
very special circumstances justify "a reasonable Treaty partner" not
giving it.

Q. WHAT IF GOVERNMENT DCESN T ACT ON A RECOMMENDATION?
A. One Jjudge suggested it might be inconsistent with the principles of

the Treaty for the government to act in a way which is inconsistent with
a recommendation to return land.

Q. DOES THE COURT RECOGNISE THE TRIBUNAL IS HOPZILESSLY OVERLOADED?

A. No. The Court said 4 claims were part heard and 88 not yet started.
All it said was that each claim takes time, initiative, energy, research
and money it will cbviously be a long time before these are determined’.

Q. HOw DCES THE COURT SEE ITS RELATIONSHIP TO THE WAITANGI TRIBUNAL?

A. It said the Waitangi Tribunal decides the meaning and effect of the
two texts of the Treaty so it can deal with claims before it. But
although the Tribunal ‘s opinion is of great value, it is not binding -on
courts. Here the Court of Appeal has to decide whether the government’s
action under the SOE Act is consistent with the principles of the Treaty.
It is the Court, not the Tribunal, who decide what those principles are.

Q. WHAT DOES THIS MEAN FOR FUTURE WAITANGI TRIBUNAL CASES?
A. The Tribunal only hears claims of breaches of the “principles of the

Treaty . What the Court of Appeal defines them as will bind the Tribunal,
like it does other Courts.

- THE COURT MADE SURE OF PAKEHA INTERPRETATIONS AND CONTROL OF THE TREATY BY

- ignoring the N.Z.M.C.’s evidence that Maori expected their power to be
protected under the Treaty, rather than handed to the Pakeha

- claiming British sovereignty and Parliament s absolute law-making power
is unguestioned in the Treaty

- saying the Treaty’s meaning has to change to meet the needs of the
time, which needs " generosity of spirit’

- arguing that creation of the Waitangi Tribunal shows government 's good
faith, and corporatisation can’t have been meant to override it
completely

.- binding the Tribunal to apply the Pakeha Court of Appeal’s
interpretation of the principles of the Treaty in future

(But it does suggest that if government does something inconsistent with
a Tribunal recommendation for a remedy, this may breach government 's duty
under the principles of the Treaty.)

NEXT TIME - DETAILS OF THE COURT 'S DECISION



" GOVERNMENT POLICY ON THE TREATY OF WAITANGI AND CORPORATISATION

PART 8: THE COURT OF APPFAL’S DECISION

Q. WHAT EFFECT DID THE PRINCIPLES OF THE TREATY  HAVE ON THE S.0.E.s?

A. The Court said Section 9 provides a constitutional guarantee for Maori
people within the scope of the SOE Act. But the Court might have seen it
differently if it had meant that no land could be transferred in case
some future claim was made, or that government had to undertake long ard
detailed consultations on each piece of land. They thought section 27
provided major and reasonable safeguards for claims made before 18
December. But it didn’t give enough protection to land which hadn’t been
claimed before then. Making 18 December 1986 into an arbitrary deadline
in this way would cause further injustice.

- Q. WHAT SOLUTION DID THE COURT IMPOSE?

A. They said the N.Z.M.C. had won, but they wouldn’t order a solution
which would do more damage to corporatisation than was justified by the
Maori interests involved. They wanted a practical and reasonable solution
which would still make sure corporatisation went ahead. They felt these
were matters of policy and administration for government, and the courts
should only act as supervisor.

Q. WHAT DID THE COURT SAY THIS WOULD INVOLVE?

A. A system has to be developed for working out what effect the
principles of the Treaty would have on various kinds of Crown land. This
would help make sure lands or waters won 't be transferred to SCEs in a
way which would interfere with Maori claims. It might require same limits
on the right of S.0.E.s to sell its property to people other than the
government.

Q. WHAT WOULD IT COVER?

A. The scheme must be reasonably effective and workable. It must make
sure that a recommendation from the Tribunal can be acted on. Tt should
cover claims which are already known to the government, even if they have
not yet been put before the Tribunal, if the information held by a
Minister or Department shows they are reasonably likely to be brought
forward. But it says the N.Z.M.C. agreed it shouldn’t have to cover every
possible claim, including those without any chance of success.

Q. BUT WHAT ABOUT CLAIMS WHICH HAVEN T YET SURFACED?

The Court believed that any major grievances are likely to have surfaced
~in some form by now. Their concern was the high profile cases which can
be quite easily identified by government departments and ministries. They
said there was nothing to show that a whole lot of claims which were
never heard of before which are about to surface now that the Tribunal
has been set up.












